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Mission Statement





Provide an independent, equitable and accessible service to enable the resolution of workers compensation disputes.

















Vision Statement





Provide the most efficient and effective service for the resolution of workers compensation disputes by identifying, implementing and encouraging the use of various dispute resolution methods.

















Values





1.	Independence


2.	Accountability


3.	Trust and confidence of all shareholders


4.	Focus and commitment by staff


		pursuit of early resolution


		pride


		unbiased


		evenhanded


		quality service


		trained and competent


		respect for all parties
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1.	GENERAL





During the financial year 2003/2004 the Workers Rehabilitation and Compensation Tribunal continued to operate from it’s registry at level 4, 169 Liverpool Street, Hobart.  The Tribunal also has premises in Launceston which include a hearing room, conciliation room and interview rooms.  The Tribunal also continues to use the Ulverstone Magistrates Court in conjunction with the Industrial Relations Commission of Tasmania, this arrangement being reciprocated by the Commission using the Tribunal’s premises in Launceston.  The Tribunal have made an increasing use of a conference room located at the Workplace Standards Authority offices at Reece House in Burnie.  In particular these premises, together with the video conference facilities they offer, have been used to conduct Section 81A referral hearings in order to limit the travel requirements of involved parties from Launceston or Hobart.





The Tribunal continues to be administered by the Department of Justice and a fee is paid by the Tribunal to that Department for it’s administrative support.  This administrative support includes personnel administration, IT Services and financial management.





During the past year the Tribunal provided its services in Hobart, Launceston, Devonport, Ulverstone and Burnie.  The Tribunal received 1,592 referrals for the financial year 2003/2004.  There were an additional 365 subsequent referrals of disputed medical accounts (s77AA) in relation to an on-going referral of similar disputed accounts between a particular worker and employer.  The trend of a decrease in the number of referrals, that is disputes between parties, has continued, but not as significantly as evident in the past three years.  It is considered too early to suggest that the level of disputation may once again be leveling off.  However the level of disputation as recorded in the statistics is still artificially high, given the statutory scheme set out in Section 81 and 81A of the Act which will be addressed later in this report.





The Tribunal is funded by the WorkCover Tasmania Board and the level of funding remains sufficient for the Tribunal to carry out it’s statutory role.  The Tribunal was able once again to conclude this financial year with expenditure less than that allocated in the Budget provided by the Work Cover Tasmania Board.





The Chief Commissioner continued to attend meetings of the WorkCover Tasmania Board on a quarterly basis in order to report to the Board on the functioning of the Tribunal and matters of interest to the Board concerning the dispute resolution system.  As advised in previous Annual Reports the Tribunal maintains an open offer to provide representation to any meetings or seminars or the like conducted in relation to the Workers Compensation dispute resolution systems or issues.  There has been little uptake of that offer notwithstanding that it remains obvious from our contact with workers and employers involved in disputes before the Tribunal that community understanding of workers compensation issues remains poor.


2.	THE OPERATION OF THE TRIBUNAL





In accordance with the intent of the Workers Rehabilitation and Compensation Act 1988 and the Vision Statement of the Tribunal, procedures were refined further during this year in our on-going endeavour to provide the most effective and efficient means by which workers compensation disputes can be resolved given the present statutory framework.  The Tribunal is restricted to some extent in it’s endeavour, given the inability within the present statutory framework, to provide Rules of Practice to be complied with by parties to disputes before the Tribunal.  However the Tribunal continues to pursue as best as it is able the aim of providing a simple, formal, cost efficient and timely dispute resolution process which is understood to be the underlying intent of the Act.





The Tribunal continues to operate with two full time Commissioners.  The conciliation process which is provided by the Tribunal is conducted by  the Commissioners together with the Registrar and Deputy Registrar.  The use of Commissioners to conduct the conciliation process was commenced during the last reporting period and stakeholders are presently being canvassed as to their reaction to this initiative.  The extension or conclusion of this trial will be based upon feedback from those stakeholders most closely involved in this process.





The maintenance of a downward trend in lodgment numbers has allowed continued rationalization of staff.  In this regard the Deputy Registrar position has for 12 months been occupied on a part-time basis and if opportunities arise, a further rationalization may occur.
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3.	TRIBUNAL ACCOMMODATION





The Tribunal occupies purpose designed premises in both Hobart and Launceston, which established separate areas dedicated to the conciliation process as distinct from hearing rooms in which arbitrated hearings take place.  The Registrar makes use of the Industrial Relations Commission rooms at Ulverstone together with the Community Health Centre in Devonport to conduct conciliation conferences.  The Commissioners use the Workplace Standards Authority conference room in Burnie to conduct conciliation conferences together with Section 81A referrals relating to the North-West of Tasmania.  The Tribunal introduced the option of allowing employers, insurers or legal practitioners to appear from Hobart or Launceston on Section 81A referral hearings held on the North-West Coast.  With the support and assistance of Workplace Standards Authority the Tribunal is able to use a conference room and video conference facilities located at the Authority’s offices in Reece House, Burnie.  This initiative has been widely supported and commended by insurers and legal practitioners and clearly contributes to a saving in relation to the general administration costs of workers compensation claims.





Arbitrated hearings are heard only in the Tribunal’s premises in Launceston and Hobart.  This procedure is the most efficient manner in which to manage the listing of hearings and also to conduct those hearings given the video conference facilities available in both offices and that the bulk of expert medical evidence that it adduced at such hearings comes from medical practitioners located in Launceston, Hobart or interstate.  Notwithstanding this practice, the Tribunal would consider listing a hearing in another locality should special circumstances be demonstrated to the Tribunal.





By establishing it’s own premises in Hobart and Launceston, and also suitable alternate premises in other areas of the State in particular the North-West Coast, the Tribunal has established it’s aim to conduct it’s dispute resolution process in a less threatening or imposing environment than would occur had we maintained the use court facilities throughout the State.


�
4.	REHABILITATION AND RETURN TO WORK





The preamble to the Act provides that it is to “provide for the rehabilitation and compensation of workers in respect of occupational injuries suffered by workers ....”.  Additionally there has been much rhetoric by representatives of the stakeholders in this system that the primary and pre-eminent object is the rehabilitation of workers.  However, Rutherford in his Report on Workers Compensation in Tasmania, February 2004, commented that “There is little in the current Act regarding rehabilitation”.   It is our impression that in the majority of cases coming before the Tribunal the goal of the parties is to arrive at a lump sum payment as a resolution of a worker’s claim which in the overwhelming majority of cases includes a resignation of employment.  The Tribunal has been renamed the “Workers Rehabilitation and Compensation Tribunal” but in reality has little or no role in the rehabilitation of workers, save for determining whether action by an employer to reduce or terminate weekly payments pursuant to S86(1)(d) was appropriate.





The main provisions concerning an employer’s obligations in respect to rehabilitation and return to work [S138(A), 138(B) and 139] are all dependent upon there being an obligation of the employer to pay compensation.  In the early stages of a disputed claim when rehabilitation and return to work may be critical to a successful outcome, there is no obligation for these endeavours to be made.  This is similar to the obligation of pay medical treatment expenses which can mean that medical treatment does not occur during the immediate post-injury stage when logically it would be of most benefit.  The literature supports the proposition that early referral to rehabilitation will achieve optimum results.  The time line most frequently referred to is 4 weeks post disability, this is the period in our jurisdiction when most claims are still in the S81A dispute process.  In cases where liability is eventually accepted after a significant period of time, the window of opportunity during which medical treatment and rehabilitation endeavours may well have had the best chance of achieving a recovery or return to work, has passed.  





The power to oversee individual rehabilitation endeavours resides with the WorkCover Tasmania Board.  Given that the Board has primarily a strategic function this grassroots responsibility for individual cases seems inappropriate.  The Act provides no simple and effective machinery for enforcing rehabilitation and return to work obligations of both employer and worker, nor does it provide a means for resolving disputes about such obligations.  It is submitted that the Tribunal is best placed for this purpose.  





It is well recognised that there may be at any particular time or in any particular case a different emphasis on rehabilitation and return to work by workers, insurers, employers or their legal advisers.  It is sometimes difficult to identify whether S88 applications (to reduce weekly payments based on an alleged earning capacity), and aggressive rehabilitation programs are pursued with an aim to assist rehabilitation or whether in fact their purpose is to mitigate future weekly payment entitlements with a view to an ultimate lump sum settlement.  Notwithstanding the intend underlying the legislation there remains a culture of “pot of gold” lump sum settlements maintained by many within this jurisdiction.  





For so long as this culture persists the interests of the worker, employer and insurer tend to diverge as the worker attempts to maximise compensation payments and as the insurer/employer attempt to minimise the expense and any ultimate pay out.  In addition the strategic interests of the worker in attempting to claim compensation payments often conflicts with the same worker’s rehabilitation interests.  The insurer and worker should have a common aim in seeking the quickest rehabilitation and return to work for the worker.  But, if only partial rehabilitation is achieved, payments of compensation can be reduced in the circumstances where the worker may not even have returned to work.  This culture also imposes a dilemma for lawyers who in supporting a return to work endeavour by a worker may be criticised for not acting in their client’s best interests regarding compensation.  





If rehabilitation and return to work are in fact the primary goals there needs to be a concerted challenge to this culture of lump sum payment settlements in order that the ongoing dilemma of “how to achieve successful rehabilitation without imperiling compensation benefits?” can be resolved.





It is recommended that legislation be revised to forcefully establish the primacy of rehabilitation and to empower the Tribunal to oversee all aspects of the rights and obligations of various parties in that regard and to resolve disputes as they may arise.








Section 81A





In last year’s Annual Report concerns were expressed as to the practice and manner in which S81A referrals were dealt with.  These concerns were echoed by Rutherford in his Report on the Review of Workers Compensation in Tasmania February 2004 where at p55-56 he states -





	“Prior to the 2000 reforms, the time period for an employer to make the initial decision to dispute initial liability for a claim was 14 days.  However, this did not allow enough time to obtain the information necessary to make the decision.  A significant number of claims were being disputed as a means of “buying more time” due to a lack of available information, rather than because an authentic dispute over a substantial liability issue existed.  This is clear because a significant proportion of claims was subsequently accepted by the employer before being heard in the Tribunal. 





	All liability disputes, however, even those abandoned prior to hearing, can severely damage the employer/worker relationship, and as a consequence, adversely affect recovery outcomes.  Workers commonly complain that the process suggests that their integrity is being challenged and they have to justify making a claim for an injury they did not choose to have.  It was felt important to remove the incentive for employers or their insurers to use the initial dispute provisions as a delay tactic or simply to shift the burden of proof to the worker, given their difficulties in having sufficient evidence within the timeframe.  The 2000 reforms therefore included an extension of the timeframe to 28 days for making any initial liability decision.





	According to statistics cited in the Tribunal’s 2002-2003 Annual Report, Section 81A referrals decreased from 8% of all claims lodged in the 2000-2001 financial year to 6.5% in 2002-2003 (p11).  The extended timeframe therefore appears to have resulted in some reduction in disputation rates and, according to reports heard during the review, has been well received by employers and insurers.





	I have heard many complaints, however, about long delays - often up to two to three months - between the referral of a Section 81A dispute to the Tribunal and the actual hearing to determine whether a genuine dispute exists.  In addition, the statistics show that one third of S81A referrals in 2002-2003 were subsequently accepted by the employer before being heard at the Tribunal (data provided by Tribunal staff).  





	Close examination of the process, however, has highlighted a number of serious problems that are contributing to delays and inefficiencies in the system ....





	It is important to understand that the cause of these delays is not related to Tribunal resourcing factors - a complaint made frequently and unfairly - but instigated at the request of the employer/insurers who require more time to obtain information necessary to the primary decision.  I have heard that this information is largely associated with medical assessments and other investigative reports.  Given that employers must continue without prejudice payments until a hearing occurs and determination made, this suggests to me that the delay is not merely driven by “tactics”.  I note the payments are often not easily recoverable if liability is subsequently rejected.  Insurers are clearly prepared to delay hearing dates at their own risk. 





	The problem of delays following workers receiving Section 81A dispute notices and hearing dates therefore appears to be structural;  the result of an unreasonably short timeframe for lodging a Section 81A dispute in the first instance, and inevitably long timeframes for investigative reports to be produced.  I therefore recommend that the time limit for employers to decide initial liability and therefore make without prejudice payments be extended to 12 weeks.”





I confirm that the practice of insurers (on behalf of employers) seeking periods of a number of weeks or even months subsequent to a Section 81A referral being lodged, before they are in a position to proceed with such referral, continues.  An overwhelming majority of referrals made by insurers on behalf of employers indicate that investigations in relation to the “disputed” claim will not be completed for a period of weeks if not months subsequent to the date the claim was “disputed”.  A significant proportion of all disputed claims referred to the Tribunal are subsequently accepted, but this does not overcome the anger, hurt, disappointment or worry suffered by a worker due to the fact that his claim was initially disputed nor the residual effect this has on the future employer/worker relationship.





It is recommended that the statutory scheme for dealing with the determination of the initial or foundational claim for compensation be reviewed and revised in addition to extending to the time given for an employer to dispute a claim for compensation.





There is a need to do more than merely extend the time limit for the disputing of claims.  Judicial determinations have established that the burden in establishing that a genuine dispute exists is very low.  Such determination is based upon the subjective view of the Employer and the basis for same need be no more than other than frivolous.  Given the economic and emotional impact upon a worker subsequent to such a determination it is recommended that -





The threshold test be made more stringent and allow for an objective appreciation of the issues identified; and


Comprehensive and plain English grounds of dispute be provided to the worker.  In addition, it must be incumbent upon an employer to provide, before hearing, any documentation it intends to rely upon in seeking a dispute finding.
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5.	DISPUTE RESOLUTION PROCESS





In last year’s Annual Report the following comments were made:





Conciliation





“The main thrust of the (2000) amendments was to require the parties to make full disclosure of the nature of their case, especially expert medical evidence during the conciliation process.  Such a system of disclosure was accepted as being of fundamental importance to the likely success of that process.  I repeat my comments in last year’s report that there appears to be a continued reluctance by legal practitioners to comply with this requirement and also a reluctance to take issue should this requirement not be complied with by the opposing party.”








Arbitrated Hearings





“The number of matters that resolve in the period from the end of the conciliation process up until the date of hearing remains unacceptably high.”








Medical Panels





“There are instances where parties have been permitted to prolong the conciliation process by seeking additional medical opinion from multiple doctors when the issue was a ‘medical question’ which could have been determined by a medical panel. ... During the next reporting period the Tribunal will place added emphasis on the early identification of ‘medical questions’ and the referral of same to a medical panel.”





These comments have been echoed in observations made by Rutherford in his Report on the Review of Workers Compensation in Tasmania; February 2004.  He noted that the Tribunal has for some time pursued alternate dispute resolution processes with conciliation as the primary method of dispute resolution.  He noted however that “the heavy reliance on legal representation and the adoption of a legalistic style of behaviour in dispute resolution is contrary to the legislative intent of recent changes to focus on A.D.R..’  He then went on to make a few specific recommendations aimed at continuing the shift to A.D.R.  He noted the concerns raised by the Tribunal as to the continuing instances of failure of parties to make full disclosure during a conciliation and noted that;  ‘It is encouraging to see the Tribunal seeking to provide a proactive response to this problem.  In my view, it is critical that full disclosure is vigorously enforced at conciliation in the interests of building trust in the process.  If, in practice, new material can be introduced at arbitration, then this may act as an incentive to adversarial ‘game playing’ in the conciliation phase designed to delay ‘showing one’s hand’.  This could fatally undermine conciliation and further reintroduce an adversarial structure and necessitate reliance on legal practitioners.’  He also went on to confirm the appropriateness of the use of medical panels to determine issues of a purely medical nature.  He noted the Tribunal’s intent to be more proactive in this regard and stated that; ‘I strongly support this move and recommend that WorkCover Tasmania Board monitors and supports steps taken by the Tribunal to ensure the early identification of medical questions and the referral to medical panels.’





In accordance with the undertakings made in last year’s report the Tribunal has introduced some further fine tuning to the conciliation process.  The conciliation process involves an initial stage where there is informal liaison between the Tribunal and the parties which leads to an acceptance that the parties are ready and able to conduct a formal conciliation conference and such conference is then listed.  This process, due to its informal nature, had difficulties, and accordingly from the start of this year a new system has been implemented.  In summary the conciliation process is initiated by a teleconference between the conciliator and the parties or if represented, their legal representatives.  The intent of this conference is to formalise and document what is to occur subsequently and addresses any initial points or issues that may be raised by the parties.  Some examples of what might occur are:





An identification of a legal or preliminary issue that can be referred immediately to the Tribunal for determination.


A realisation that the issue in dispute can be addressed immediately and steps can be taken to attempt to conciliate a resolution there and then.


Early identification of a medical question can occur and the conciliator can take action in that regard so as to remove the need for parties to obtain multiple medical opinions.


A timetable can be established to ensure that the parties maintain a proper momentum during the conciliation process.


The actual conciliation conference will be listed after the conciliator has confirmed the time necessary for a conference, taking into account the nature and extent of the issues and other factors identified during the conciliation process and confirming with the parties that they are ready to proceed in that regard.





The ultimate aim is that at the conclusion of this teleconference the parties will be advised, based upon the information they have provided and also the steps they need to take in developing their case, the proposed time and date of the conciliation conference.  It is hoped that this will assist in ensuring the parties are more timely in the action they take in respect of a claim rather than the previous practice of having an open ended process which was brought to an end only when the parties advised that they were ready for a conference.





I can report that instances where there has been a reluctance to disclose expert medical opinion have decreased markedly during the course of this year and there appears to be developing a more open attitude by those involved in the conciliation process.  The Tribunal’s intent in relation to the statutory requirements to disclose medical evidence has been illustrated in two instances where an employer at a Section 81A referral hearing, was refused the right to tender and rely upon a medical report in support of its claim that a genuine dispute existed, because that medical report had not been provided to the worker within the time limit prescribed in the Act (S85(3A)).





Despite the increased scrutiny by the Tribunal and its staff for the purpose of identifying appropriate matters to proceed to medical panel, only one such referral was made.  However, that referral provided a relatively straight forward solution to what had become a complicated medical question and initial feedback is that both parties are satisfied with the determination.  Recommendations have been previously made that a definition of a medical question ought be reviewed in order to widen the scope of what is a medical question, in particular to allow a medical panel to determinate whether particular medical treatment is reasonable and necessarily incurred as a result of a compensable injury or disease.  In addition, the major hurdle to referring many matters to a medical panel is that a disputed factual basis may be fundamental to the determination of a medical question.  Clearly such factual determinations are the responsibility of the Tribunal and there needs to be consideration of whether a process can be developed whereby factual issues are determined by the Tribunal which then refers the medical question to a medical panel for determination in accordance with the factual background and circumstances determined by the Tribunal.  Alternatively, consideration could be given to other models such as having a Commissioner as a member of the medical panel, the Commissioner being responsible for ensuring the Medical members have reference to the correct factual basis, and also that the determination of the Panel is drafted appropriately.


�
6.	RECENT TRENDS





Level of Disputation





There appears to have been a slight rise in the number of initial claims for compensation disputed as compared to last year.





Year�
Number of Claims�
S81A Referrals�
Percentage�
�
00/01�
11370�
911�
8.01%�
�
01/02�
10532�
772�
7.33%�
�
02/03�
10390�
672�
6.51%�
�
03/02�
10260�
701�
6.83%�
�



However, if the number of such dispute referrals is reduced by deducting those where the claim is accepted after the dispute is lodged but before it is heard in the Tribunal, the dispute rate drops to 4.5%.








Lodgement Numbers





The rate of lodgements now appears to have plateaued and it may now be possible to suggest that within the present industrial and social environment and given the present legislative scheme these numbers will remain steady.





Although the number of disputes to initial claims of compensation rose slightly from 676 to 701, the number of disputed subsequent claims in respect of an initial claim fell from 259 to 219.  It is suggested that Sections 80A and 69(13) introduced in the amendments of 2000 have now controlled this aspect of disputation.  This style of disputation accounted for 1452 referrals in financial year 2000/2001.





Referral of disputes as to medical accounts (S77AA) fell from 649 to 624.  Although this is a high figure, disputes as to medical accounts were previously not accounted for separately and would be reflected in the figure of 1452 referred to in the previous paragraph for financial year 2000/2001.








Conciliation Process





I am able to report a significant increase in the number of matters that resolve during the conciliation process.  It is surely a valid assumption to claim that this emphasis by stakeholders is as a result of measures introduced by the Tribunal, particularly over the past three years.  It is of interest to note that this latest trend coincides with the trial of involving Commissioners acting as Conciliators.  A questionnaire has recently been issued to licensed insurers and legal practitioners seeking their views generally as to the conciliation process and in particular as to the involvement of Commissioners in that process.





The Tribunal continues to fine tune this process in order to maximize the potential benefits to all parties of alternate dispute resolution.








Referral Section�






Total Resolved�
Resolved in Conciliation Process�






% 03/04�






% 02/03�
�
S42�
207�
150�
72%�
64%�
�
S81A(5)�
11�
9�
81%�
68%�
�
S86(4)�
75�
55�
73%�
56%�
�
S88�
99�
82�
82%�
72%�
�



It is also pleasing to report that the majority of matters resolving during this process actually resolve at the Conciliation Conference itself.  (S88, 72%; S68(4), 64%; S81A(5), 72% and S42, 61%).  This suggests that the continued endeavours of the Tribunal to have parties fully prepare for such conferences has borne fruit.








Time taken to resolve matters





The average time taken to resolve matters has remained consistent with the last three years.  The time taken to resolve matters is to the most part dependant upon the time taken to crystalise the issues and to gather the material relied upon by each party.  The 12 month limitation on the resolution of some matters (S39) impacts upon these outcomes.  The average of days taken to resolve matters is as follows:





�
00/01�
01/02�
02/03�
03/04�
�
Section 42�
297�
152�
158�
128�
�
Section 86(4)�
310�
129�
118�
153�
�
Section 88�
280�
188�
125�
141�
�



�



CONCLUSION





In the conclusion to last year’s Report the Tribunal undertook to consider and if appropriate implement ways to kick-start further downward trends.  I consider this has been achieved, especially in respect to the conciliation process.





It is understood that further amendment to the Act will take place during the next reporting period.  The challenge for the Tribunal will be to ensure that disruption to the positive outcomes and trends of this year is minimised during any period of change.  The Tribunal will also, during the next reporting period, introduce a comprehensive and educational web site and also hopefully start the transition to a new file and case management software system.  We are ever mindful that such endeavours must be managed in such a way that there is no degradation to our primary role in resolving disputes as effectively and efficiently as possible.





I once again draw attention to the service provided by the Tribunal staff who not only perform their core functions but also provide informal counseling, education and support to those bewildered, confused, upset or angry with the process they find themselves in.




















S.R. CAREY


CHIEF COMMISSIONER
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STAFF OF THE TRIBUNAL





Stephen Carey		Chief Commissioner


Rodney Chandler		Commissioner


Earl Simmons		Registrar


Andrew Cooper		Deputy Registrar


Therese Lesek		Office Manager


Gina Kivi		Executive Assistant


Christine MacDonald		Executive Assistant


Susan Kerr		Administrative Assistant


Kelly Bolch		Administrative Assistant (part time)


Donna Rossendell		Administrative Assistant (part time)


�
�EMBED Excel.Sheet.8���


�EMBED Excel.Sheet.8���


�
�EMBED Excel.Sheet.8���


�EMBED Excel.Sheet.8���


